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DISTRICT OF COLUMBIA 
OFFICE OF THE DEPUTY MAYOR FOR 

PUBLIC SAFETY AND JUSTICE 

NOTICE OF EMERGENCY AND PROPOSED RULEMAKING 

The Deputy Mayor for Public Safety and Justice, pursuant to the authority set forth in section 14 
of the Office of Administrative Hearings Establishment Act of 2001 (the “Act”), effective March 
6, 2002, (D.C. Law 14-76; D.C. Official Code tj 2-1831.11 (a) (2002 Supp.)), Mayor’s Order 
2003-53, dated May 2, 2003, and § 6(c) of the District of Columbia Administrative Procedure 
Act, approved October 21, 1968 (82 Stat. 1206; D.C. Offkial Code $ 2-505(c) (2001 ed.)), 
hereby gives notice of the adoption, on an emergency basis, of the following amendment of Title 
6 DCMR by adding a new Chapter 37. The amendment will add a new chapter 37 to Title 6 and 
will prescribe standards and procedures for the operations of the Commission on the Selection 
and Tenure of Administrative Law Judges pertaining to the appointment, reappointment, 
discipline, removal and qualifications of Administrative Law Judges in the Ofice of 
Administrative Hearings (the “Office”) established by the Act. This action was taken on an 
emergency basis to ensure that there is adequate time to recruit and hire Administrative Law 
Judges for the new Office of Administrative Hearings, which will begin operations during Fiscal 
Year 2004. This emergency rulemaking is necessary for the preservation of public health, safety 
and welfare. This emergency rule was adopted on October 2,2003, and became effective on that 
date. 

The Deputy Mayor also gives notice of her intent to take final rulemaking action to adopt the 
amendment adding a new Chapter 37 to Title 6 DCMR in not less than thirty (30) days fiom the 
date of publication of this notice in the D.C. Register and upon expiration of a 45 day Council 
review period or affirmative approval by the Council in less than 45 days, pursuant to D.C. 
Official Code $ 2-1 83 1.1 l(a). 

This emergency rule will expire on January 30, 2004, 120 days after its adoption, or upon 
publication of a notice of final rulemaking in the D. C. Register, whichever occurs first. 

Title 6 DCMR is amended by adding a new Chapter 37 to read as follows: 

CHAPTER 37 

APPOINTMENT, REAPPOINTMENT, DISCIPLINE AND REMOVAL OF 
ADMINISTRATIVE LAW JUDGES BY THE COMMISSION ON SELECTION AND 

TENURE OF ADMINISTRATIVE LAW JUDGES 

3700 SCOPE OF THIS CHAPTER 

3700.1 This Chapter establishes standards and procedures for the appointment, 
reappointment, discipline, removal and qualifications of Administrative Law 
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Judges in the Office of Administrative Hearings who hold office pursuant to 
section 11 of the Act, D.C. Official Code 5 2-1831.09. 

3700.2 This Chapter does not apply to the appointment, reappointment, discipline or 
removal of a Chief Administrative Law Judge or to a Chief Administrative Law 
Judge’s assumption of a position as a Senior Administrative Law Judge pursuant 
to sections 7(d) and 7(e) of the Act (D.C. Official Code 8 2-1831.05(d) and (e)). 
In accordance with section 7(e) of the Act, this Chapter does apply to the 
reappointment of any Senior Administrative Law Judge to any subsequent ten- 
year term and to the discipline or removal of any Senior Administrative Law 
Judge at any time. 

3700.3 This Chapter does not apply to the appointment, reappointment, discipline or 
removal of any employee of the Office other than those set forth in sections 
3700.1 and 3700.2. 

3701 APPOINTMENT OF PERSONS OTHER THAN HEARING OFFICERS 

JUDGES 
TO AN INITIAL TWO-YEAR TERM AS ADMINISTRATIVE LAW 

3701.1 Administrative Law Judges, other than hearing officers seeking an appointment 
authorized by section 1 l(e) of the Act (D.C. Official Code 8 2-1831.08(e)), shall 
be appointed to an initial two-year term in the manner prescribed in this section. 

3701.2 The Commission shall have final authority to appoint Administrative Law Judges 
to an initial two-year term, pursuant to sections 9(b) and ll(c) of the Act (D.C. 
Official Code $ 5  2-1831.06(b) and 2-1831.08 (c)). 

3701.3 The Commission shall not appoint any person as an Administrative Law Judge 
who does not satisfy the qualifications prescribed in section 3703 or other 
applicable law. 

3701.4 All vacant Administrative Law Judge positions shall be advertised in a portion of 
a daily or weekly periodical that is likely to be seen by highly qualified public 
and private sector attorneys in the District of Columbia who are seeking or 
considering positions as attorneys or Administrative Law Judges in the District of 
Columbia Government, except for: 

(a) Positions to be filled by persons covered by section 1 l(e) of the Act, (D.C. 
Official Code 5 2- 183 1.08(e)); and 

(b) Positions open only to Administrative Law Judges already appointed 
pursuant to this Chapter. 

3701.5 In considering appointments subject to this section, the Commission may be 
assisted by an initial review panel appointed in conformity with sections 3701.7 
to 3701.16. Any initial review panel shall follow the procedures set forth in 
sections 3701.17 to 3701.24, and, if it uses an initial review panel, the 
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Commission shall follow the procedures set forth in sections 3701.25 to 3701.26. 
Alternatively, the Commission may proceed in any other manner consistent with 
the Due Process Clause of the Fifth Amendment to the United States 
Constitution, but all appointments must be approved by a majority of the voting 
members of the Commission. 

3701.6 Neither the Commission nor any initial review panel shall discriminate in any 
manner prohibited by the Constitution or by federal or District of Columbia law. 

3701.7 An initial review panel shall consist of at least five and no more than seven 
members. 

3701.8 The Chief Administrative Law Judge shall be a member of every initial review 
panel, or may designate an Administrative Law Judge to act for him or her on any 
initial review panel. 

3701.9 Upon request, any member of the Commission may be a member of an initial 
review panel. 

3701.10 Other members of an initial review panel may be Administrative Law Judges, 
members of the District of Columbia Bar who are familiar with trial-level 
litigation (including members in private practice, in government service or in 
teaching positions), non-lawyer members of the public experienced in issues 
likely to come before the Office, and non-lawyer senior management officials of 
agencies whose cases are adjudicated by the Office. 

3701.11 No person may serve as a member of an initial review panel if he or she is 
personally representing a party in any matter pending before the Office. In 
addition, any person who serves on an initial review panel may not appear as an 
attorney or otherwise participate in any professional or representative capacity in 
any matter pending before the Office until one year after the completion of his or 
her service on the initial review panel. This subsection does not prohibit any 
Administrative Law Judge or any other employee of the Office from performing 
his or her assigned duties. 

3701.12 [RESERVED] 

3701.13 If one or more vacancies exist, and an initial review panel is to be used, the Chief 
Administrative Law Judge shall file with the Commission a list of proposed 
members of an initial review panel for a specific vacancy or vacancies. The Chief 
Administrative Law Judge shall specify the number of vacancies for which each 
individual review panel is to be formed. 

370 1.14 Each person named in the list submitted by the Chief Administrative Law Judge 
may become a member of an initial review panel if a majority of the voting 
members of the Commission approves such person. 
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3701.15 

3701.16 

3701.17 

3701.18 

3701.19 

3701.20 

370 1.2 1 

3701.22 

3701.23 

3701.24 



3701.25 

3701.26 

3701.27 

3701.28 

3701.29 

3701.30 

3702 

3702.1 

any interview of an applicant. 

For any vacancy, the Commission may appoint a candidate from among the 
candidates whose applications were forwarded to it by an initial review panel for 
that vacancy pursuant to section 3701.20. In making its decision, the Commission 
shall evaluate the candidates’ legal knowledge, judgment, analytical skills, the 
amount and the quality of their experience in the practice of law, their judicial 
temperament and character, their case management skills, and their ability to 
contribute to the mission of OAH. The Commission may decide not to appoint 
any of the candidates forwarded to it by an initial review panel. 

For a candidate to be appointed, a majority of the voting members of the 
Commission must vote in favor of the appointment. 

Any person appointed by the Commission to an initial two-year term pursuant to 
this section shall enter onto duty no later than 60 days after his or her receipt of 
written notice of the appointment, and his or her term shall commence on the date 
of his or her entry onto duty. 

For good cause, and upon request of the appointee, the Commission may extend 
the 60-day deadline established in section 3701.28 for a single period of 30 days. 

If a person appointed by the Commission does not enter onto duty within the 
deadline provided in sections 3701.28 and 3701.29, the appointment shall expire 
and the appointee’s position shall be deemed to be vacant. 

APPOINTMENT OF HEARING OFFICERS TO AN INITIAL TWO-YEAR 
TERM AS ADMINISTRATIVE LAW JUDGES 

A hearing officer serving in an agency to which the Act becomes applicable and 
who is eligible for an appointment as an Administrative Law Judge pursuant to 
section 1 l(e) of the Act (D.C. Official Code 0 2-1831.08(e)) may be appointed by 
the Commission to an initial two-year term as an Administrative Law Judge only 
in compliance with this section. 
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3702.2 

her designee. 

3702.3 

3702.4 

3702.5 

3702.6 

Any hearing officer who does not satisfy the requirements of section 3702.2 is 
eligible to be considered for appointment as an Administrative Law Judge 
pursuant to section 1 l(b) of the Act (D.C. Official Code Q 1831.08 (b) and section 
3701 of these rules. 

At least three months before the Act becomes applicable to his or her agency, a 
hearing officer who wishes to be appointed to an initial two-year term as an 
Administrative Law Judge pursuant to section 1 l(e) of the Act, D.C. Official 
Code Q 2-183 1.08(e), shall file with the Chief Administrative Law Judge a request 
for such appointment. 

The Chief Administrative Law Judge may prescribe a form for the submission of 
such a request. The form may require information reasonably necessary to show 
that the hearing officer meets the qualifications set forth in the Act or in this 
Chapter . 

Each request shall demonstrate that the hearing officer is qualified for 
appointment as an Administrative Law Judge pursuant to section 1 l(e) of the Act, 
D.C. Official Code Q 2-1831.08(e). The request shall contain: 

(a) A description of the hearing officer’s current position in a covered agency 
and the amount of time he or she has been so serving; 

(b) A certificate of good standing, issued no earlier than thirty (30) days before 
submission of the request, from the appropriate court in every jurisdiction 
in the United States to whose Bar the hearing officer has been admitted, 
demonstrating that the hearing officer is a member in good standing of 
such Bar, except that no such certificate from any federal court is 
necessary; 

(c) A certification, issued no earlier than thirty (30) days before submission of 
the request, from the Bar Counsel, Grievance Committee or similar 
authority in each jurisdiction described in subsection (b) stating whether 
there are or have been any disciplinary complaints against the hearing 
officer and whether any discipline has been imposed upon the hearing 
officer. 

(d) A description of the hearing officer’s experience in the practice of law, 
showing that the hearing officer has at least five years experience in the 
practice of law, including experience with court, administrative or 
arbitration litigation. 
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3702.7 

3702.8 

3702.9 

3702.10 

3702.11 

3702.12 

3703 

3703.1 

3703.2 

3703.3 

The Chief Administrative Law Judge shall forward all timely requests for 
appointment to the Commission . 

The Commission shall examine each hearing officer’s request and shall conduct, 
or direct the Chief Administrative Law Judge or any person designated by the 
Chief Administrative Law Judge to conduct, inquiries that it deems sufficient to 
verify the information submitted by a hearing officer and to verify that the hearing 
officer satisfies the standards prescribed in section 3703. 

If the Commission finds that the hearing officer satisfies the qualifications set 
forth in this section 3702 and in section 3703, it shall appoint the hearing officer 
to an initial two-year term as an Administrative Law Judge. A majority of the 
voting members of the Commission must approve all such appointments. 

The term of a hearing officer appointed as an Administrative Law Judge pursuant 
to this section shall commence on the day that the Act becomes applicable to 
cases heard by the agency by which he or she is employed when the request is 
submitted to the Chief Administrative Law Judge. 

For a former hearing officer to remain qualified for his or her appointment as an 
Administrative Law Judge, he or she must pass a qualifying examination 
approved by the Commission pursuant to section 3704 of this Chapter, either 
before the appointment takes effect, or within 18 months of the appointment’s 
effective date. 

If a qualifying examination approved by the Commission has not been offered 
and graded at least three times between the date of submission of a hearing 
officer’s request for appointment and 18 months after the effective date of his or 
her appointment, the deadline for a hearing officer to remain qualified by passing 
the qualifying examination shall be extended until such an examination has been 
offered and graded three times after the date of submission of the hearing officer’s 
request for appointment. 

QUALIFICATIONS OF ADMINISTRATIVE LAW JUDGES 

An Administrative Law Judge must be a member of the District of Columbia Bar 
at the time of his or her appointment, and must remain a member of the District of 
Columbia Bar throughout his or her tenure as an Administrative Law Judge. 

At the time of appointment, an Administrative Law Judge must have at least five 
years’ experience in the practice of law, including substantial litigation experience 
in court, in an administrative agency or in arbitration. 

An Administrative Law Judge appointed to a position at Grade 15 or below is 
subject to the residency requirements applicable to attorneys pursuant to section 
906(c) of the District of Columbia Government Comprehensive Merit Personnel 
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3704.1 No qualifying examination may be administered unless it has been approved by 
the Commission as provided in this section. 

3704.2 Except as provided in section 3702.1 1, only applicants whom an initial review 
panel decides to interview in a final round interview may take the qualifying 
examination. If the Commission decides, pursuant to section 3701.5 of this 
Chapter, not to use an initial review panel, it shall decide, in its sole discretion, 
which applicants for a particular position shall be permitted to take the qualifying 
examination. 

3704.3 The Chief Administrative Law Judge shall propose questions, model answers and 
grading standards for each qualifying examination. 

3704.4 The Chief Administrative Law Judge shall submit each proposed version of the 
qualifying examination, including the questions, the model answers and the 
grading standards to the Commission for its approval. No examination may be 
used unless a majority of the voting members approves the questions, the model 
answers and the grading standards. 

3704.5 In preparing any version of a qualifying examination, the Chief Administrative 
Law Judge may seek assistance from law school faculty members, Administrative 
Law Judges or others with suitable knowledge and experience who will not be 
taking that version of the examination. 

3704.6 No version of the qualifying examination may be administered more than once. 

3704.7 No person who has assisted the Chief Administrative Law Judge in preparing a 
specific qualifying examination may sit for the examination for which he or she 
has provided such assistance. 

3704.8 Except as authorized by this Section 3704, no person shall reveal the contents of 
an examination to any other person before administration of that examination is 
completed. 

3704.9 The examination shall test analytical writing skills, case management skills, and 
legal reasoning skills. 

3704.10 The examination shall be graded on a pasdfail basis by members of an initial 
review panel appointed pursuant to sections 3701.7 - 3701.16 or by attorney 
graders approved by the Commission in the manner described in sections 3701.7 - 
3701.16. 

3704.11 The examination shall be graded anonymously, and graders shall not seek or 
receive any information about the identity of a person who submits a particular 
examination before the grading process is complete. If any person provides or 
attempts to provide such information to a grader, the grader shall report it in 
writing to the Chairperson of the Commission and the Chief Administrative Law 
Judge. 
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3704.12 

3704.13 

3704.14 

3704.15 

3704.16 

3704.17 

3704.18 

3704.19 

3705 

3705.1 

3705.2 

Each grader shall grade each examination independently. For an examination to 
receive a passing grade, at least fifty percent (50%) of the assigned graders must 
award it a passing grade. 

The examination shall be graded non-competitively, and neither the initial review 
panel nor the Commission shall use the examination to rank applicants in any 
way, other than to distinguish those who pass from those who fail. 

The decision of the graders shall be final, and neither the Commission nor an 
initial review panel may review the graders’ decision. 

In forwarding applications to the Commission, the initial review panel shall 
inform the Commission only that an applicant has passed the examination, and 
shall give no other information about the applicant’s performance on the 
examination. 

Applicants will be informed whether or not they passed the examination, but 
neither the initial review panel nor the Commission shall disclose any other 
information about an applicant’s performance on an examination. 

All examination papers shall be destroyed 30 days after they are graded. 

If an applicant receives a passing grade on any qualifying examination but is not 
appointed as an Administrative Law Judge, such applicant shall be deemed to 
have satisfied the requirement of section 3703.9 for any vacancy arising within 
three years of the date that he or she sat for the examination. 

Whenever hearing officers will be eligible to be appointed as Administrative Law 
Judges pursuant to section 1 l(e) of the Act (D.C. Official Code 8 2-1831.08(e)), 
the Chief Administrative Law Judge shall use his or her best efforts to arrange for 
the administration of at least three qualifying examinations during the period 
between four (4) months before and eighteen (1 8) months after the date when the 
Office begins hearing cases from such officers’ agency. 

REAPPOINTMENT OF ADMINISTRATIVE LAW JUDGES 

No earlier than nine (9) months before the expiration of an Administrative Law 
Judge’s term of office, any Administrative Law Judge seeking reappointment to a 
new term (including a Senior Administrative Law Judge) shall file a statement 
with the Commission and with the Chief Administrative Law Judge requesting 
reappointment. 

If such a statement is not filed by any Administrative Law Judge at least six (6) 
months before the expiration of his or her term, a vacancy shall result from the 
expiration of the term of office and shall be filled by appointment as provided in 
section 3702. 
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attorneys and members of the public on whether the Administrative Law Judge 
should be reappointed. 

3705.8 The notice required by section 3705.7 shall call for comments to be submitted to 
the Commission within thirty (30) calendar days of its publication. 

3705.9 The Commission shall provide copies of any comments it receives to the 
Administrative Law Judge, and shall redact the names and other information that 
identifies the person submitting the comments. 

3705.10 Within ten (10) calendar days of service of the record or of the Commission’s 
sending of public comments to the Administrative Law Judge, whichever is later, 
an Administrative Law Judge who wishes to respond to the Chief Administrative 
Law Judge’s recommendation or to any public comments or to add information to 
the record that he or she believes should be considered with respect to his or her 
reappointment shall file with the Clerk a notice of intent to supplement the record. 
The Administrative Law Judge may file such a notice regardless of whether he or 
she files a request to appear before the Commission. The notice shall describe 
generally the additional information that the Administrative Law Judge intends to 
add to the record and shall be promptly transmitted to the members of the 
Commission by the Clerk. 

3705.11 Within ten (10) calendar days of service of the record, or of the Commission’s 
sending of public comments to the Administrative Law Judge, whichever is later, 
an Administrative Law Judge who wishes to appear before the Commission to be 
heard in person concerning his or her reappointment shall file with the Clerk a 
request to appear. The Administrative Law Judge may file such a request 
regardless of whether he or she has filed a notice of intent to supplement the 
record. The request shall be promptly transmitted to the members of the 
Commission by the Clerk. 

3705.12 If the Administrative Law Judge does not timely file a notice of intent to 
supplement the record or a request to appear, the Commission may proceed to 
consider the application for reappointment based solely on the Administrative 
Law Judge’s written statement, the record filed by the Chief Administrative Law 
Judge and any public comments. 

3705.13 If an Administrative Law Judge files a notice of intent to supplement the record, 
he or she must file with the Commission and the Chief Administrative Law Judge 
any response to the Chief Administrative Law Judge’s recommendation and any 
additional information that he or she wishes the Commission to consider within 
twenty (20) calendar days of filing the notice of intent to supplement. 

3705.14 If an Administrative Law Judge fails to supplement the record within the deadline 
established in section 3705.13, the Commission may proceed to consider the 
reappointment without waiting for the filing of any supplement to the record by 
the Administrative Law Judge. 
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3705.15 

3705.16 

3705.17 

3705.18 

3705.19 

3705.20 

3705.2 1 

3705.22 

3705.23 

If an Administrative Law Judge has filed a request to appear before the 
Commission, the Commission may not vote on his or her reappointment or issue a 
notice of grounds for possible denial of reappointment unless it affords the 
Administrative Law Judge an opportunity to appear before it. 

The Commission may request that an Administrative Law Judge appear 
personally or respond in writing to any questions or concerns it may have. 

No Administrative Law Judge may be denied reappointment unless the 
Commission first serves upon him or her a notice of grounds for possible denial of 
reappointment. Any such notice shall specify the reasons why the Commission is 
considering the possible denial of his or her application for reappointment and 
shall set a date, at least twenty (20) days after service of the notice, on which the 
Commission will meet to consider final action on the request for reappointment. 
The Commission may not take final action on the request for reappointment until 
the conclusion of such meeting. 

Within fifteen (15) days of service of a notice of grounds for possible denial of 
reappointment, an Administrative Law Judge may file a written response to the 
notice, and may request an opportunity to appear at the Commission’s meeting. 

An Administrative Law Judge who timely files a request to appear at the 
Commission’s meeting shall have the right to appear and be heard at the meeting. 
In its discretion, the Commission may permit other persons to testify at the 
meeting, either in support of, or in opposition to, the request for reappointment. 

The voting members of the Commission shall vote on the request for 
reappointment prior to the expiration of the Administrative Law Judge’s term, but 
no earlier than 60 days prior to such expiration. In case of conflict between this 
section and section 3705.17, section 3705.17 shall control. 

In deciding whether to reappoint an Administrative Law Judge, the Commission 
shall consider all information it has received concerning the reappointment, and 
the voting members shall give significant weight to the recommendation of the 
Chief Administrative Law Judge, unless they determine that the recommendation 
is not founded on substantial evidence. The Commission shall reappoint the 
Administrative Law Judge if it finds that the Administrative Law Judge has 
satisfactorily performed the responsibilities of his or her office and is likely to 
continue to do so. 

The Commission shall issue a written statement of reasons for every decision to 
reappoint or not to reappoint an Administrative Law Judge. 

The Commission’s decision on whether to reappoint the Administrative Law 
Judge shall be final, and a decision not to reappoint an Administrative Law Judge 
shall not be deemed to be disciplinary action. 
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3705.24 

3705.25 

3705.26 

3706 

3706.1 

3706.2 

3706.3 

3706.4 

3707-3720 

3721 

Any decision by the Commission not to reappoint an Administrative Law Judge 
shall be reviewable only to the same extent as a decision of the District of 
Columbia Commission on Judicial Disabilities and Tenure giving an evaluation of 
“Unqualified.” 

An Administrative Law Judge who is reappointed pursuant to this section shall 
serve a term of ten years, beginning on the expiration date of his or her current 
term, or on the date he or she is notified in writing of the Commission’s vote, 
whichever is later. 

If the Commission does not vote on the reappointment of an Administrative Law 
Judge before the expiration of his or her current term, the Administrative Law 
Judge may, in the discretion of the Chief Administrative Law Judge, be retained 
as a non-judicial employee of the Office, without reduction in grade or step, until 
the Commission votes on his or her reappointment. 

MISCELLANEOUS PROVISIONS 

To file any document with the Commission pursuant to this Chapter, a person 
must deliver six copies of that document to the Clerk. The Clerk shall note the 
date of receipt on each filed document and shall arrange for prompt delivery of 
one of the copies to each member of the Commission. The Clerk shall retain the 
sixth copy in a suitably indexed file. 

Any document may be served upon an Administrative Law Judge by personal 
delivery to the Administrative Law Judge or by mail addressed to his or her home 
address. When service is by mail, three days shall be added to any period in this 
Chapter that is measured from the date of service. 

If the deadline for filing or serving any document falls on a Saturday, Sunday or 
legal holiday, that deadline is extended to the next day that is not a Saturday, 
Sunday or legal holiday. 

The Chief Administrative Law Judge shall take all necessary actions, including 
signing any required personnel forms, to effectuate the appointment or 
reappointment of any Administrative Law Judge appointed or reappointed by the 
Commission, but shall not violate the Act or the Anti-Deficiency Act, 31 U.S.C. 
0 1341 et seq., in doing so. 

[RESERVED] 

TRANSACTION OF COMMISSION BUSINESS 
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3721.1 The Commission shall operate in accordance with the provisions of the Office of 
Administrative Hearings Establishment Act of 2001, D.C. Law 14-76 (D.C. 
Official Code, $8 2-1831.01, et seq.). 

3721.2 The Chairperson, or his or her designee, shall preside at each meeting of the 
Commission. 

372 1.3 The Commission, in consultation with the Chief Administrative Law Judge, may 
make reasonable part-time use of the Clerk and other non-judicial employees of 
the Office of Administrative Hearings in connection with the Commission’s 
official duties. 

372 1.4 Subject to the District of Columbia Procurement Practices Act of 1985, D.C. Law 
6-85, as amended, (D.C. Official Code $3 2-301.01 et seq.), the Chairperson of 
the Commission may contract for the services of counsel and medical, 
psychological, health or other experts when the Chairperson determines and states 
in writing that good cause exists why such services should be procured 
independently of the Chief Procurement Officer. 

3721.5 Meetings of the Commission shall be held at times agreed upon by the members 
of the Commission, or upon call by the Chairperson, or by two or more members 
of the Commission. Any meeting called shall be scheduled upon reasonable 
written notice to all members of the Commission, unless the requirement of 
written notice is waived by unanimous consent of all members of the 
Commission. 

372 1.6 The Chairperson, or his or her designee, may carry out routine Commission 
business (such as the granting of postponements pursuant to this chapter, 
authorization of preliminary inquiry into complaints regarding an Administrative 
Law Judge, and authorization of informal and non-determinative communications 
with an Administrative Law Judge or the Administrative Law Judge’s counsel). 
Any of the foregoing shall be disclosed and reported to the Commission at its next 
meeting. Any act carried out by one of the above members may be reconsidered 
at the next meeting of the Commission upon motion. 

372 1.7 All matters pertaining to the potential appointment, re-appointment, discipline, or 
removal of an Administrative Law Judge shall, without limitation, be deemed to 
be personnel records that are confidential and personally private with regard to the 
Administrative Law Judge and otherwise protected under D.C. Code $ 2-534 and 
other applicable law. 

3721.8 Nothing in this chapter limits the authority of the Commission to issue a 
protective order as otherwise permitted by law. 

3722 PHYSICAL EXAMINATIONS AND MEDICAL INFORMATION 
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3722.1 

3722.2 

3722.3 

3722.4 

3722.5 

3723 

3723.1 

3723.2 

3724 

3725 

At the Commission's written request for the purpose of evaluating an issue 
relating to the appointment, reappointment, discipline, or removal of an 
Administrative Law Judge, the Administrative Law Judge shall submit to one or 
more physical or mental examinations by a licensed physician, licensed 
psychologist, or other licensed health professional designated by the Commission 
after consultation with the Administrative Law Judge. The examination and 
report shall be made at the expense of the District of Columbia. 

The health professional shall report his or her findings in writing to the 
Commission. 

At the Commission's request and for the purposes stated in section 3722.1, an 
Administrative Law Judge shall provide the Commission with all waivers and 
releases necessary to authorize the Commission to receive all medical records, 
reports, and information from any health professional, health care facility, or other 
facility regarding the Administrative Law Judge's physical or mental condition. 

The failure of an Administrative Law Judge to submit to a physical or mental 
examination or to provide waivers and releases required under this section by the 
Commission may be used as the basis for drawing an adverse inference against 
the Administrative Law Judge. 

Copies of all medical records, reports, and information received by the 
Commission shall be provided to the Administrative Law Judge at his or her 
request, and shall be maintained as confidential, personal and private by the 
Commission. 

FINANCIAL REPORTS 

To the extent required under any code of professional responsibility for 
Administrative Law Judges adopted pursuant to section 8(a)(9) of the Act, D.C. 
Official Code 0 2-1831.05(a)(9), each Administrative Law Judge shall file a copy 
of the disclosure form required by D.C. Official Code 8 1-1 106.02 with the 
Commission within five (5) days of filing it with the Board of Elections and 
Ethics. 

The intentional failure by an Administrative Law Judge to file a report required 
by this section, or the intentional or reckless filing of a materially inaccurate 
report, shall constitute willful misconduct in office and shall be grounds for 
removal from office, or other disciplinary action, by the Commission. 

[RESERVED] 
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3729.2 

3729.3 

3730 

3730.1 

3730.2 

3730.3 

3730.4 

3730.5 

(b) Other conduct prejudicial to the administration of justice or which brings 
the judicial office into disrepute; or 

Reckless or intentional material misrepresentation in securing or retaining 
his or her appointment or reappointment or intentional or reckless 
falsification of official records. 

(c) 

Cause to remove an Administrative Law Judge includes: 

(a) Inability to discharge the duties of his or her office by reason of mental or 
physical condition or disability (including habitual intemperance) that 
persisted for a period of at least one (1) year; or 

Inability to discharge the duties of his or her office by reason of menta 
physical condition or disability (including habitual intemperance) that 
reasonably expected to persist for a period of at least one (1) year; or 

An Administrative Law Judge’s failure to satisfy all qualifications 
required by the Act or this Chapter at anytime during his or her term; 

(b) 

(c) 

ias 

or 
S 

A removal under section 3729.2 shall be designated as an involuntary retirement. 

INVESTIGATIONS 

The Commission may investigate and deliberate to determine whether a formal 
proceeding to discipline or remove an Administrative Law Judge should be 
instituted. It may do so upon proposal of the Chief Administrative Law Judge, or 
upon receiving information giving it reason to believe that there may be cause to 
discipline or remove an Administrative Law Judge. 

The investigation may be carried out in any lawful manner that the Commission 
deems appropriate, including without limitation, interviews, document reviews, 
the taking of evidence at Commission meetings or by deposition, and the issuance 
of subpoenas when authorized by law. 

The Commission may elect to notify the Administrative Law Judge in writing of 
the pendency of the investigation if it would not be prejudicial to the interests of 
justice. 

If, after investigation, the Commission has reason to believe that there is cause to 
discipline or remove an Administrative Law Judge, it may commence a formal 
proceeding against the Administrative Law Judge. 

If the Commission determines not to institute a formal proceeding, it shall so 
inform the Administrative Law Judge upon his or her inquiry, or if the 
Commission or its designee previously informed the Administrative Law Judge of 
the investigation. The Commission also shall give written notice to any 

-18- 

8636 



'DISTRICT OF COLUMBIA REGISTERI 

complainant either that there is insufficient cause to proceed, or that the complaint 
poses a legal issue over which the Commission has no jurisdiction, as appropriate. 

3730.6 Before instituting a formal proceeding against an Administrative Law Judge, the 
Commission shall serve the Administrative Law Judge with notice of the 
investigation and offer the Administrative Law Judge an opportunity to meet with 
the Commission. 

3730.7 If the Administrative Law Judge files a request to meet with the Commission 
within seven (7) days of service of notice of the investigation, the Commission 
shall meet with the Administrative Law Judge and his or her counsel, if any, for 
the purpose of considering whether the matter should be disposed of without a 
proceeding. 

3730.8 An Administrative Law Judge may voluntarily terminate any investigation or 
formal proceeding before the Commission by filing with the Clerk a binding 
notarized statement that the Administrative Law Judge voluntarily resigns or 
retires from his or her position as an Administrative Law Judge; that he or she 
wishes to terminate the investigation or formal proceeding without a decision on 
the merits; and that he or she agrees never again to seek or accept an appointment 
as an Administrative Law Judge. 

3730.9 Any person submitting a statement to the Commission pursuant to section 3730.8 
shall not be qualified to be appointed as an Administrative Law Judge at any time 
thereafter. 

3730.10 If an investigation is concluded without commencement of a formal proceeding, 
the Commission shall give written notice to the complainant explaining that the 
matter has been resolved and the nature of that resolution. 

3730.1 1 Individuals interviewed by any member of the Commission or persons acting on 
its behalf during an investigation shall be asked to keep the matter confidential. 

3730.12 All records and meetings relating to an investigation that does not result in a 
formal proceeding shall be non-public records of the Commission. All records 
and meetings relating to an inquiry that results in a formal proceeding, unless 
otherwise privileged or confidential under law, shall be public records of the 
Commission. 

3731 
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3731.1 

373 1.2 

373 1.3 

3732 

3732.1 

3732.2 

3732.3 

3732.4 

3732.5 

Each witness who appears before the Commission in an investigation or 
proceeding shall swear or affirm to tell the truth and not to disclose the nature of 
the investigation or of the proceeding or the identity of the Administrative Law 
Judge involved unless or until the matter is no longer confidential under the 
provisions of this chapter or other provisions of law. 

Each member of the Commission shall be authorized to administer oaths or 
affirmations to all witnesses appearing before the Commission. 

Each person appointed by the Commission to assist it shall be required to sign a 
confidentiality agreement as a condition of that person’s participation in any non- 
public meeting, proceeding, investigation, or other activity. 

SUBPOENAS AND ORDERS FOR INSPECTION OF DOCUMENTS 

In aid of any investigation or proceeding involving the possible discipline, 
suspension, or removal of an Administrative Law Judge, or on motion by an 
Administrative Law Judge who is the subject of a proceeding, the Commission, or 
any member thereof, may issue a subpoena providing for the inspection of 
relevant papers, books, records, accounts, documents, transcriptions, and other 
physical things, and may issue a subpoena for the attendance of a witness to give 
testimony. 

Whenever a person fails to appear to testify or to produce any papers, books, 
records, accounts, documents, transcriptions, or other physical things, as required 
by a subpoena issued pursuant to section 3732.1, the Commission or 
Administrative Law Judge may petition the Superior Court of the District of 
Columbia, or any other court of competent jurisdiction, for an order compelling 
that person to attend, testify, or produce the writings or things required by 
subpoena. 

Each party is responsible for service of a subpoena it requests in conformity with 
the law. 

The form, service, issuance, and response to a subpoena shall be governed by the 
procedures described in the Superior Court Rules of Civil Procedure. 

This section 3732 shall become effective on the effective date of legislation 
authorizing the Commission to issue subpoenas and authorizing the Commission 
or an Administrative Law Judge to seek judicial enforcement of the 
Commission’s subpoenas. 
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3734.3 The notice shall be served by personal service upon the Administrative Law 
Judge. 

3734.4 If it appears to the Chairperson of the Commission upon affidavit that, after 
reasonable effort for a period of ten (10) days, personal service could not be 
made, service may be made upon the Administrative Law Judge by mailing the 
notice by registered, certified, or express mail, addressed to the Administrative 
Law Judge at his or her Office of Administrative Hearings address and at his or 
her last known home address. 

3734.5 The notice of formal proceeding shall specify concisely the charges and the 
alleged basis for the charges, and shall advise the Administrative Law Judge of 
the following: 

(a) The right to counsel; 

(b) The most severe action that the Commission proposes to take against the 
Administrative Law Judge if it concludes that there is cause for discipline 
or removal; 

(c) The obligation to file a written answer within twenty (20) days of service 
of the notice; 

(d) The person with whom the answer must be filed; 

(e) The right to an evidentiary hearing; and 
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(f) The right to review any material that will be presented to the Commission 
during the formal proceeding. 

3734.6 

3734.7 

3734.8 

3734.9 

3734.10 

3734.11 

3734.12 

3735 

3735.1 

3735.2 

3735.3 

An Administrative Law Judge against whom a formal proceeding has been 
instituted may be placed on administrative leave at the discretion of the Chief 
Administrative Law Judge pending the outcome of the formal proceeding. 

An Administrative Law Judge shall file a written answer to a notice of formal 
proceeding within twenty (20) days of service of the notice. 

In his or her answer, an Administrative Law Judge shall raise every procedural 
and substantive defense or challenge and every fact or matter in extenuation, 
exculpation, or mitigation of which the Administrative Law Judge has knowledge 
or reasonably should have knowledge. Failure to include any such matter in the 
answer shall preclude the Administrative Law Judge from relying upon it at any 
point in the formal proceeding or subsequent judicial review. 

The Chairperson or the Commission may extend the time for filing an answer. 

In the interests of justice, the Commission at any time prior to its final decision in 
a proceeding may amend the notice of formal proceeding or may permit the 
answer to be amended to conform to proof or otherwise. 

The Administrative Law Judge shall be given a reasonable time to answer an 
amendment and to present his or her defense against any matter charged in an 
amendment. 

The notice of proceeding and the answer shall constitute the pleadings. No 
further pleadings or motions shall be filed, unless expressly authorized by the 
Commission. 

HEARINGS IN FORMAL PROCEEDINGS 

Upon the timely filing of an answer, unless good cause to the contrary appears in 
the answer, or if no timely answer is filed, the Commission shall order an 
evidentiary hearing to be held before it concerning the matters specified in the 
notice of formal proceeding. 

The Commission shall set a time and place for the hearing and, at least thirty (30) 
days prior to the date set, shall mail a notice of the hearing time and place by 
registered, certified, or express mail to the Administrative Law Judge addressed to 
the Administrative Law Judge at his or her Office of Administrative Hearings 
address and his or her last known home address and to the Administrative Law 
Judge’s counsel, if any. 

The Chairperson or the Commission may extend the time for the commencement 
of a hearing. 



appears at the hearing. 

3735.7 The hearing shall be held before the Commission, and evidence shall be received 
only when a quorum of the Commission is present. 

3735.8 The Chairperson, or his or her designee, shall control the conduct of the 
proceeding, which shall be conducted in accordance with the procedures for 
contested hearings under D.C. Official Code 9 2-509 and any other applicable 
law. In evaluating the weight of any evidence, the Commission shall use the 
codified rules of evidence applicable in the Superior Court of the District of 
Columbia once a comprehensive codification occurs, or if no such code exists, the 
Federal Rules of Evidence. 

3735.9 The failure of the Administrative Law Judge to answer or to appear at the hearing 
shall not, standing alone, be taken as evidence of the truth of facts alleged to 
constitute cause for discipline or removal, but it may be a basis for an adverse 
inference. 

3735.10 Special counsel designated by the Commission may present evidence against the 
Administrative Law Judge at the hearing. 

3735.11 The Commission shall keep a complete record of each formal proceeding, 
including a verbatim record of each hearing. Upon request, a copy of the record 
of a formal proceeding shall be provided to the Administrative Law Judge at the 
expense of the District of Columbia. 

3735.12 The Administrative Law Judge has the right to be represented by counsel in an 
investigation or formal proceeding. Any such counsel must be an active member 
of the District of Columbia Bar, or may be admitted to represent the 
Administrative Law Judge pro hac vice by the Commission to the extent such 
admission would serve the interests of justice. 

3735.13 The Administrative Law Judge shall be admitted to the hearing unless he or she is 
incompetent or so disruptive as to make it unduly burdensome for the 

-24- 

8642 



3737.1 If the Commission determines that there is cause for discipline or removal of an 
Administrative Law Judge, it may sanction the Administrative Law Judge by oral 
reprimand, written reprimand, suspension without pay, reduction in grade, or 
removal. 









Administrative Law Judge. 

3740.7 For good cause shown, the Chief Administrative Law Judge may extend the five 
(5) day deadline prescribed in section 3740.6 for one additional period of up to 
five (5) days. 

3740.8 After reviewing any response filed under section 3740.6, or after expiration of the 
time for filing a response (if no response is filed), the Chief Administrative Law 
Judge shall serve the Administrative Law Judge with a decision on the proposed 
corrective disciplinary action. 

3740.9 A decision issued pursuant to section 3740.8 shall state that corrective 
disciplinary action either shall be taken or shall not be taken and shall contain a 
statement of the reasons for the Chief Administrative Law Judge’s decision. If 
corrective disciplinary action will be taken, the decision shall state the nature and 
applicable dates, if any, of the corrective disciplinary action and shall state with 
specificity the cause upon which the corrective disciplinary action is based. 

3740.10 If the Chief Administrative Law Judge decides, in the exercise of his or her 
discretion, to take corrective disciplinary action, he or she may impose the 
corrective disciplinary action proposed in the notice issued pursuant to section 
3740.5, or any less severe corrective disciplinary action, but may not impose a 
corrective disciplinary action more severe than proposed in the notice. 
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3740.11 

3740.12 

3740.13 

3740.14 

3740.15 

3740.16. 

3740.17 

3740.18 

3741 

3741.1 

Any decision of the Chief Administrative Law Judge imposing corrective 
disciplinary action shall contain a statement of the Administrative Law Judge’s 
right to appeal to the Commission. 

An Administrative Law Judge may appeal any decision of the Chief 
Administrative Law Judge to take corrective disciplinary action by filing a notice 
of appeal with the Commission within fifteen (15) days of service of the decision 
and serving a copy upon the Chief Administrative Law Judge. The notice of 
appeal shall state fully every argument of the Administrative Law Judge in 
support of his or her appeal. 

The corrective disciplinary action imposed by the Chief Administrative Law 
Judge shall not be stayed pending appeal. 

Within ten (10) days of service of the notice of appeal, the Chief Administrative 
Law Judge, or his or her designee, may file a response to the notice of appeal with 
the Commission. 

After receipt of the Chief Administrative Law Judge’s response, or the expiration 
of the deadline for filing a response (if no response is filed), the Commission shall 
decide the appeal. 

The Commission shall affirm the decision of the Chief Administrative Law Judge 
unless it finds that there is not substantial evidence in the record to support the 
Chief Administrative Law Judge’s finding of cause. The Commission may not 
overturn the Chief Administrative Law Judge’s exercise of discretion to choose a 
sanction unless it concludes that the sanction was unlawful. 

If the Commission reverses a suspension without pay imposed by the Chief 
Administrative Law Judge, the Administrative Law Judge shall receive any pay 
and other benefits that were lost as the result of the suspension. 

A corrective disciplinary action taken against an Administrative Law Judge 
pursuant to this section shall not preclude the Commission from taking any action 
authorized by sections 3730 to 3739, including the imposition of any additional 
sanction upon the Administrative Law Judge. 

SUMMARY SUSPENSION OF AN ADMINISTRATIVE LAW JUDGE 

The Chief Administrative Law Judge may summarily suspend an Administrative 
Law Judge without pay if there is cause for discipline or removal pursuant to 
section 3729 and the Administrative Law Judge’s conduct: 

(a) 

(b) 

Threatens the integrity of the Office’s operations; or 

Constitutes an immediate hazard to the Office or its employees, to the 



3741.5 

374 1.6 

374 1.7 

(d) A statement of the Administrative Law Judge’s right to present a written 
response for review by the Commission; and 

(e) Any other information required by the Due Process Clause of the Fifth 
Amendment. 

Within forty-eight (48) hours after receipt of the notice required by section 
3741.4, the Administrative Law Judge may file with the Commission a written 
response to the notice. That response shall raise every defense, fact, or matter in 
extenuation, exculpation, or mitigation of which the Administrative Law Judge 
has knowledge or reasonably should have knowledge that is relevant to the 
determination of cause or the legality of the summary suspension. An 
Administrative Law Judge’s failure to file a response within the deadline 
established by this subsection shall constitute a waiver of all rights to challenge 
the summary suspension. 

Upon review of the notice of summary suspension and the Administrative Law 
Judge’s response, the Commission shall determine whether the summary 
suspension complies with the requirements of this section. In its discretion, the 
Commission may require the Administrative Law and the Chief Administrative 
Law Judge, or his or her designee, to appear before it, and it may receive relevant 
testimonial and documentary evidence. 

The summary suspension shall not be stayed during the pendency of the matter 
before the Commission. If the Commission determines that the summary 
suspension did not comply with the requirements of this section, it shall issue an 
order vacating the summary suspension and restoring any pay and benefits lost by 
the Administrative Law Judge during the suspension. 



3742-3798 [RESERVED] 

3799 DEFINITIONS 

When used in this chapter, the following words shall have the following 
meanings: 

Act - The Office of Administrative Hearings Establishment Act of 2001, effective 
March 6,2002 (D.C. Law 14-76; D.C. Official Code 0 2-1831.01 et seq.) 

Administrative Law Judge - An Administrative Law Judge of the Office of 
Administrative Hearings. 

Applicant - Any person seeking to be appointed or reappointed as an 
Administrative Law Judge. 

Chief Administrative Law Judge - The Chief Administrative Law Judge of the 
Office or any person serving as Acting Chief Administrative Law Judge or 
interim Chief Administrative Law Judge of the Office. 

Clerk - The Clerk of the Office. 

Commission - The Commission on Selection and Tenure of Administrative Law 
Judges of the Office of Administrative Hearings. 

Experience in the practice of law - Includes service as a hearing officer. 

Hearing officer - An individual, other than an agency director or member of the 
governing board or body of an agency, whose permanent duties as an employee of 
the District of Columbia on the day prior to the Act’s becoming applicable to his 
or her agency, consisted in whole or substantial part of regularly adjudicating 
administrative matters as required by law. “Hearing officer” includes, without 
limitation, any person with a position bearing the title “Hearing Officer,” 
“Hearing Examiner,” “Attorney Examiner,” “Administrative Law Judge,” 
“Administrative Judge,” or “Adjudication Specialist.” The term “hearing officer” 
does not include any employee holding an intermittent service appointment, a 
temporary appointment of less than one year, or a term appointment of less than 
one year. 



Any person desiring to comment on the subject matter of this proposed rulemaking 
should file comments in writing not later than thirty (30) days after the date of publication of this 
notice in the D.C. Register. Comments should be filed with Mark Jordan, Chief of Staff to the 
Deputy Mayor for Public Safety and Justice, N.W., John A. Wilson Building, 1350 Pennsylvania 
Avenue, N.W., Suite 327, Washington, D.C. 20004. Copies of these proposed rules may be 
obtained without charge at the above address. 


